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FOREWORBROMITHERESEARCHERS

Thisreport is a journey into the legaland political intricaciesof public procurement,oversightmechanismsand complaintsystemsin Lebanonin
relation to procurement Theteam hasattempted to dissectthe laws, proceduresand practicesaround procurementin order to understandwhy
things are not working and why has procurementbeen a huge source of corruption and public funds squanderingcontributing to the biggest
financialand economiccrisisin the O 2 dzy” bidkdy.Q &

The exercisehas been tedious and complicatedas the legal framework is scattered, with different bits and piecesoverlapping,contradicting,
ambiguousat times, and often hard to find and accessTheteam hadto go through detoursand informal channelsto obtain financialand internal
regulationsof variousinstitutions which are not easilyshared,and which are supposedto be in the public domain Gettinginternal circularsof
variousinstitutions hasoften beena missionimpossible Thisopacityis in itself a clearsymptomof a dysfunctionalsystemin needfor a holisticand
overhaulingreform.

Our institutional mappingexercisehasshownthat, sincethe Chehabistra, practiceshavetwisted the lawsto the advantageof the powerful and
the corrupt in Lebanon Alittle remainsfrom the oversightand governancemechanismsand visionof the 50s and the 60s. Exceptionsand detours
are abundantand are in the open Neverthelessthe seedsof a strongdemocratictradition are still presentand they canstill be relied upon for a
revivalof state institutions, andthe developmentof systemsand processeshat ensuregovernanceegfficiencyand effectiveness

Thisresearchhasgreatlybenefitted from the supportof the Institut desFinancegloR . Thecollaboration,sharingof knowledge and critical thinking
of the loFteam havebeenremarkable andthe Sirenteamis grateful for their support

TheSirenResearciieam




Executive Summary

Publicprocurementis one of the main sourcesof public funds squanderingin Lebanon The frail and outdated legal framework, coupledwith weakened
oversightagencieshasenabledmalpracticeso emergeand thrive. Thisreport mapsthe legaland regulatoryframeworkof the public procurementsystem,
and of key stakeholderswvho intervenein the public procurementprocesswhether directly or indirectly. Thisincludesbut is not limited to the Ministry of
Financethe Courtof Accountsthe CentralTenderBoard,the Centrallnspectionthe Councilof Ministers,andthe Parliament Themappinghasenabledthe
identification of the main gaps,overlaps,inconsistencieand weaknessesn the public procurementlandscapewhich justifiesthe urgent need for reform
andwhichmaybe summarizedasfollows:

TheCentralTenderBoardhaslimited scopeand means

The Central TenderBoardhas numerouslimitations, which prohibit it from actingas a central procurementagency It haslimitations regardingthe sizeof
procurement,asit only mandatorilyreviewsbiddingdocumentspertainingto works and goodstransactionsexceeding.BP100,000,000 and only conducts
the procurementprocessfor the transactionsof the samevalue The Central TenderBoardhas also a limited scope,as public institutions, autonomous
agenciesmunicipalitiesand unions of municipalitieshave legally bypassedthe TenderRegulationghrough their bylaws Theyconductthe procurement
processinternally Theabsenceof standardbiddingdocumentsalsoexacerbateghe scatteredpracticesand limits the entry of new biddersto the market,
giventhat non-standardbiddingdocumentsare sometimestailored to guaranteethe win of a specificbidder.

Oversightinstitutions, suchasthe Centralinspectionand Courtof Accountssuffer from limitations, mainly related to their scope

TheCentralL y & LJS Ovéraightyh@hdatehaslimitations. While someinstitutions are subjectto its full oversight,others completelyescapéts scope,or are
subjectto financialinspectiononly. Centrallnspectionalsosuffersfrom lackof specializechumanresourcesandfinancialmeans,asit is subordinatedto the
Presidencyf the Councilof Ministers

TheCourtof Accountshasa wide mandatein theory coveringex-ante and ex-post audit, but limited jurisdictionin practiceespeciallyfor the ex-post audit.
Numerousentities consideredasbig spendersn procurementare not subjectto its oversightsuchasthe Councilfor Developmentand Reconstructionor the
Councilof the South TheCourtof! O O 2 dzyaitéaQdit alsooverlapswith the Ministry of C A Y I gxPefdtdrecontrol when the transactionexceedsa
certainthreshold Thelawsgoverningboth stakeholdersdo not substantiallydraw the differencebetweenthe control and/or audit that is being exercised,
whichcausesinnecessarghecksanddelays
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Executive Summary

Municipalities and Unionsof municipalitiesare governedby a complexlegalframework.

Municipalitiesand Unionsof municipalitiesare distributed acrosstwo legalframeworks While someare subjectto decreeno. 5595 (which sets
the accountingprinciplesfor municipalitiesand Unionof municipalitiesnot subjectto the PublicAccountingLaw),othersare subjectto the Public
AccountingLaw Asa result, municipalitie€and Unionsof municipalitie€budgetsdiffer on variouslevels(suchasthe structure of the budget,and
the necessarylocumentsto implementthe budget)whichresultsin unnecessargomplications

Loopholesin the PublicAccountingLaw

ThePublicAccountingLawhasbeensubjectto amendmentsover the years However,no substantialamendmentsconsiderablyenhancingpublic
procurementhave been enacted Recourseo mutual agreementsis poorly regulated,and the pricing method is not in line with international
standardsasit doesnot providefor a secretreserveprice setby the procuringentity.

Thecomplaintmechanismand appealsystemare flawed

Therecoursesavailableto biddersare rather scattered While the CentralTenderBoardreceivescomplaintsin practice,it doesnot disposeof any
complaintmechanisnset out by the legalframework Asto the StateCouncilit suffersfrom overloadandis unableto fulfill its appellaterole for

all casessubmittedto its review, giventhat the lower administrativecourts have not been createduntil this day The State Councilmay alsobe
subjectto governmentalnterferencein the appointmentswhichhindersits independence

SIREN ‘



Executive Summary

Risksof political interference

The Parliamentdisposesof legal powers allowing to increaseits oversightover the managementof public funds, to engagein dialoguewith
oversightagenciesand to hold ministersaccountable However,its role is weakenedby overwhelmingpolitical dynamics Asto the Councilof
Ministers, it hasa strongholdover oversightagenciesand nominatesthe headsof theseagenciesThe Councilof Ministershasalsothe powerto
reducerecourseto mutual agreementsa missionit hasfailedto accomplistsofar.

Stakeholdemapping

A stakeholdermappingwas conducted,mappingvariousreform proposals,knowingthat a draft law on public procurementpresentedby the
Institut desFinancess beingdiscussedn Parliamentarycommittee Thepositionsof the variousstakeholdershavealsobeenanalyzedtogether
with the political dynamicsaround the reforms The model predicts that a strong coalition will build around the draft law basedon the
decentralizationprinciple while some of the stakeholderswill be trying to introduce some enhancementghat may not changeits essenceand
principlesbut challengethe originaltext.

Recommendations
Recommendationfiave beenformulated in light of the identified weaknesse®f the public procurementsystemand of key stakeholders These
weaknessesre either structural or related to meansand resources Recommendationslsoaddressinconsistenciespverlaps,gaps,ambiguities,

and conflictsof interests Whilerecommendationsaddresshe weaknessesf everyoversightbody, it remainsimportant to considerthe reform of
oversightinstitutionsthrough a globalapproachthat takesinto considerationthe complementarityand continuity amongthem.
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List of Abbreviations

TR: Tender Regulations

CoA: Court of Accounts

CDR: Council for Development and
Reconstruction

Cl: Central Inspection

CoM: Council of Ministers

CoS: Council of the South

CTB: Central Tender Board
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EDL: Electricité du Liban

lIoF: Institut des Finances Basil Fuleihan
MolM: Ministry of Interior and Municipalities
MoF: Ministry of Finance

Municipalities and UoM: Municipalities and
Unions of Municipalities

PAL: Public Accounting Law

SC: State Council
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Objectives and Methodology

Objectives Methodology

» This report maps the legal and regulatory framework of the * The mapping was carried out through:
key stakeholders in Lebanon who directly or indirectly 1.An in-depth review of the legal texts governing public
intervene in the public procurement system: the Central
Inspection (Cl), Court of Accounts (CoA), Central Tender
Board (CTB), Ministry of Finance (MoF), Ministry of Interior
and Municipalities (MoIM), Council of Ministers (CoM), State

Council (SC), and Parliament.

procurement in Lebanon (such as the Tender Regulations
and the Public Accounting Law), together with the texts
governing the stakeholders.

2.A SWOT analysis of every key stakeholder mentioned

. . . above.
* It identifies the gaps, overlaps and areas of risk of abuse

and threats, ultimately contributing in improving
3.A SWOT analysis of the procurement system in Lebanon

in light of the report’s findings.

mechanisms to optimize the procurement system.

« It highlights the growing need for legislative and

institutional reform vis-&-vis public procurement, in line 4. Key informant interviews with relevant stakeholders.

with international standards and under the pressing . ) ]
i ) ) 5.A review of draft laws submitted to parliament and a
requests of the international community. . . . . .
mapping of stakeholders involved in the discussions

around procurement reform,

SIREN o
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A BRIEF HISTORY

From the creation of various key institutions to
the different attempts at procurement reform.




From Glorious Times to Reduced Activity

All started with the creation of the Court of Accounts in 1951, the Supreme Audit Institution in the Lebanese Republic.

A few years later, the Tender Regulations (1959) established the mechanism by virtue of which the Central Tender
Board functions. It was succeeded by the Public Accounting Law (1963), which sets the accounting principles in relation
to public financial management, and which also includes provisions on public procurement. The 2019 demonstrations
have put public funds squandering at the forefront, which raises numerous issues surrounding public procurement

effectiveness and integrity.

Reduced activity of Ongoing protests

Creation of the Central . i .. .
Inspection, which comprises 1 9 7 5 oversight agencies bringing an increased

the Central Tender Board, 1 9 9 0 during the civil war public scrutiny 2 public
and promulgation of the funds squandering

Tender Regulations

Creation of Promulgation of 1 990 Several attempts to rehabilitate
the public administration and to

the Court of the Public
Accounts Accounting Law 2 0 1 8 re-activate oversight agencies




Try and fail but don’t fail to try!

Numerous initiatives have attempted to reform public procurement. While some draft laws advocated for the
decentralization of the procurement system, some initiatives pushed for the complete centralization of public
procurement under the Central Tender Board. Till today, the Parliament has never been able to pass any law

reforming public procurement.

Draft decree rendering

the bidding documents
binding was referred to
Council of Ministers by
the Ministry of Finance,
but was never adopted

OMSAR Procurement draft law,
referred to Parliament by decree
no. 9506 dated 12/12/2012

Draft procurement law
studied by parliamentary
committee and withdrawn
by the Council of Ministers
in2018 before the
CEDRE conference

Preparation of standard
bidding documents by
MOF under WB financing
and later in 2017 by OMSAR
under EU financing

* loF draft law (for
decentralization of
procurement) currently
being discussed in
parliamentary committee

e Lebanese Forces
draft law

Proposal by Hezbollah in
November 2018 for the
complete centralization of
procurement under CTB (it
was not submitted to
Parliament)
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OVERVIEW OF ENTITIES

INVOLVED IN PUBLIC
PROCUREMENT
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Who’s Who in the Procurement Panorama

The procurement panorama comprises multiple actors, each playing a certain role, whether on a financial, planning, inspection, audit, or judicial level.

£ 3 i &

o

Procuring Entities Central Tender Board Court of Accounts Ministry of Finance
Ministries, public administrations, Sets annual procurement plan, )
public institutions, municipalities, reviews biddFi)ng documentz‘ and Conducts two types of audit (?x— Grants approval or r?fusol for
security and military agencies, provides non-binding feedback to ante and/or ex-post), depending government expenditures. Not all
and any public moral person procuring entities. Also carries out the on some criteria which include procuring entities are subject to
engaging in public procurement. procurement on behalf of Public the procuring entity itself, the its control.

Administrations when over a certain .

threshold (100 million LBP), which subject of the procurement and

includes the revision of the bidding the threshold.

documents, announcements, receipt
of proposals, and opening and
evaluation of tenders, until
identification of the winning bidder.

¢l ¥ —_—

. Council of Ministers ini i

Central Inspection - e o er;lstry f’f_'"tﬁr_wr
€ approval o e IS an MunICIpCI ities State c°unci|
Within its mandate, the Cl mandatory for exceptions in Public ; i
undertakes financial inspection Procurement procedures. The COM Has Fhe ‘role ol approving Fmd Handles complaints related to
on ministries, public institutions i i monitoring public expenditures ublic procurement before and
P also appoints General Directors and done by municipalities and union P P

and municipalities, with some heads of the independent control of mun?cipcllities. after contract signature.
exceptions. agencies, most of which are within

its structure.
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The Central Tender Board: Central in Theory, Limited in Practice

Pursuant to the Tender Regulations of 1959, the Central Tender Board (CTB) is entrusted with carrying out procurement on behalf of
ministries (except Ministry of Defense, Internal Security Forces and General Security) and public institutions (if not contradictory with their
own regulations) when the contract value exceeds 100 million LBP. The CTB is supposed to play a key role in public procurement, but its
role is often bypassed.

Role and history
. Current director general: Headquarters:
* Jean Allieh, appointed in Cl Headquarters, Hamra, Beirut

e The Tender Regulations set out the framework within which the Central Tender Board functions and 2012
determine its role in relation to the procurement process. However, the Tender Regulations apply to
public institutions and autonomous agencies insofar as they do not contradict with their internal
regulations. In practice, most public institutions conduct their procurement locally and bypass the
Central Tender Board. Municipalities and UoM also conduct their procurement internally.

e Established through decree-law 115/1959

® Mission:

Plan: CTB consolidates yearly plans received from different procuring entities into one general yearly e TEFR

procurement Plan, and publishes it in 5 local newspapers and in the Official Gazette. Board General

Advise: When carrying out procurement on behalf of a procuring entity, the CTB reviews the tender DifFasElr

documents and gives feedback on them. However, this feedback is not binding for the procuring entity.

Evaluate and manage: When carrying out procurement on behalf of the procuring entity, for
procurements with estimated values exceeding 100 million of LBP, the CTB is responsible for the
announcement of the procurement in three local newspapers as in the Official Gazette, and receiving
the proposals from bidders. A special tender committee formed by the Head of the CTB is responsible of
opening and evaluating the proposals received, as well as identifying the winning bidder. After that, the
whole file and results are communicated to the procuring entity for approvals and contract signature.

Special tender
committees in Tender Bureau
governorates

Central Tender
Committee (Beirut)

Composition and leadership E:F?rg-nsn-i%i:zigrzs.

®* As per the Tender Regulations of 1959, the CTB General Director has the authority to form tender members)
committees to open and evaluate tenders. Each committee has at least one president and two
members, including one rapporteur. In addition, one of the two members is the representative of
the Ministry of Finance.

Although the CTB is independent in its decisions regarding Public Procurement, it is
administratively attached to the CI.

SIREN




The Ministry Of Finance: Cumbersome and Selective Control

The Ministry of Finance (MoF) interferes at many levels in the procurement system, and especially at the level of planning and

expenditure control. This cumbersome process applies to all ministries, but not to all public institutions, which expenditures control is done
either internally or through a Government commissioner, especially for big spenders like CDR. MoF also manages fiscal policy and public
debt which gives it a major role in economic reform.

Role and history Current minister: Headquarters:

? Ghazi Wazni, Riad El Solh, Beirut
e The role and functions of the Ministry of Finance are set out in decree no. 2868/1959 appointed in 2020

e The MoF also leads the government’s economic reform through the formulation Minister of Finance
of fiscal policy and by managing public debt in order to foster sustainable
: : - X s Adr : | . . - .
economic growth in alignment with n.qtlonol priorities. It is expected to lead by . Ditiioraie s e Higher
example in transparency, accountability, and good governance and is responsible e General ngnetral ford Council of NL:““OCT::‘ Regie
. . . astre an:
for sound public financial management to ensure value for money. z Customs Land Registry Customs Libanaise des Institut des
Finance Tabacs et Finances Basil
Tombacs Fuleihan

It is responsible for controlling government expenditures, and particularly L. D'r;g’g::}: off
making sure that the expenditure is assigned available funds in the budget, and is
in line with laws and regulations. This process is extremely long and cumbersome.

Directorate of Budget
and Expenditure Control

Government expenditure control is binding upon ministries. Expenditures
may not be engaged without the prior approval of the Expenditure Controller Directorate of

of the MOF. Many public institutions and autonomous agencies are exempted Jjj General Accounting
from this control.

o Directorate of Treasury

Composition and leadership

- . . . Directorate of
® The Ministry of Finance is composed of many general directorates and other =  Administrative

i g : : : : Affai
institutions. The General Directorate of Finance plays the key role in Public _—_

Procurement. It has an "Expenditure Controller” assigned in each ministry. Directorate

General of VAT

Directorate of
Disbursements
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The Court Of Accounts: Overlapping Audit and Weak Prosecution

Although the Lebanese Constitution provided for its creation in 1926, the Court of Accounts (CoA) was practically created in 1951 as an
administrative court entrusted with the mission of overseeing the management of public funds. It performs a compliance audit on
public spending prior to contract signature and post contract execution. The CoA audit depends on the nature of the procuring entity,
as well as on the amount of the contracts. In practice, things are not that simple with overlaps and limited powers.

Role and history ' ) Current president: Headquarters:
: Mohamed Badran, Hamra, Beirut
e The creation of the Court of Accounts was observed by article 87 of the Lebanese appointed in 2019
Constitution of 1926, which stipulated that “the final accounts of the government for each
financial year must be submitted to Parliament and approved before issuing the budget
of the following financial year. A special law shall be issued for the establishment of a
Court of Accounts.”

The Court mission includes ex-ante audit on public procurement, i.e. validation of the procurement process Bresidert of the
before contract signature. This role overlaps with the the role of the MoF in controlling expenditures. CoA Court of Accounts
mission also includes ex-post audit, i.e audit after contract execution. However, this type of audit is limited to

a number of transactions, beyond a certain threshold (e.g.transactions of goods and works exceeding LBP

75,000,000). Public Prosecutor of

It also prosecutes civil servants who have violated procurement laws (excluding ministers). It can impose the Court of

fines up to 1 year of salary which has a limited impact. The Court can also refer cases to competent Tribunals. rss s

Composition and leadership

Council of the Court Chambers of the
e The Court's personnel includes the judicial cadre (president of the court, CoA public of Accounts Court of Accounts

prosecutor, and judges), the professional cadre (auditors and controllers), and the
administrative cadre.
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The Central Inspection: High Expertise, Low Resources

Established in 1959 as part of the wide administrative reform launched by President Fouad Chehab, the Central Inspection
(CI) was entrusted with the mission of ensuring the inspection function throughout the public service. Today this institution
has specialized expertise in various areas that can achieve audit and oversight at a substantive level, but it is understaffed
and barely catching up with endemic corruption across the public administration.

Role and history Current president: Headquarters:
Georges Attieh, since 2017 Hamra, Beirut

e Established in 1959, the Cl replaced the previous decentralized system of

ministerial inspection that lacked the necessary independence to President

exercise proper inspections on fellow civil servants in the same ministry. It ﬁ,fsf,g::{:,!,

also replaced the State Inspection Commission that was created in 1953

under President Camille Chamoun as a compromise between a strong Central

and independent central inspection agency and a decentralized Inspection

Board
inspection system relying on ministerial inspectors.

Central
Inspection
Administration

Central Tender

Under President Fouad Chehab, the administrative reform, launched in Board

1959 through the Central Committee for Administrative Reform, focused on

strengthening the control mechanisms throughout the public service to ' : ' , ol ATE ' '
s : Central Administrative Financial Education o e el Engineering
ensure efficiency and performance. In this context, the Cl was created by Administration Inspectorate Inspectorate Inspectorate Inspectorate

Inspectorate
virtue of decree-law 115/1959 as a new centralized and stronger inspection

system.
¥ Central

Inspection
Secretariat

Composition and leadership

e The Clis composed of five general inspectorates that specialize in various areas Central Inspection
related to public administration, and the Central Tender Board that handles B SRC
issues related to public tenders, in addition to the Central Inspection Board (CIB)
which handles all matters related to Cl and public administrations and decides Genexal

on sanctions to impose on offending civil servants. Inspectors

SIREN




The Ministry of Interior: Regional Leverage

The Ministry of Interior was created in the first post-independence government in 1943. In 2000, it was named the Ministry of Interior and
Municipalities (MoIM) by virtue of decree no. 4082/2000. It conducts administrative oversight over the decisions of the municipal council
and union of municipalities’ council which gives it leverage over municipal procurement.

Role and history @ Current minister: Headquarters:
% Mohamad Fahmi, since Hamra, Beirut

/
e The Ministry of Interior and Municipalities is concerned with Lebanon’s internal affairs. Its 2020
duties range from preparing, coordinating, to implementing, and overseeing the reign of
order and security. The ministry supervises the affairs of governorates, districts,

municipalities, municipal unions, the independent municipal fund, mukhtar, and other m
elected or appointed local councils.
BB
Ttk Security

Directorate General jil Directorate Directorate Ganarsl Directorate
of administrative i}l General of General of W |~ o0 te of General for
i Civil P iti i

and local councils personal ISE Political Affairs

oye . defense
Composition and leadership s and Refugees

e The Minister of Interior and Municipalities approves the general conditions for the sale of

municipal assets, and the general conditions regarding transactions of supplies, works
and services

and Vehicles Security
Councils which ensures coordination mainly between the central administration, Management

Coundil
o Authority
governorates, and districts. |

Sezﬁcr’lty

e The MolM has several directorates, including a General Directorate of Local and Municipal Traffic, Trucks Internal . M

Common Specialized Unit for Lebanese
Administrative Phone Call National Fund fo
® A Controller General, who is an employee of the General Directorate of Local and Municipal Directorate Interceptions Mukhtars
Councils is in charge of expenditure control over the works of the municipalities and Unions of

Municipalities which include expenses related to public procurement contracts.
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The Council Of Ministers: Diversion and Arbitrary Power

The Council of Ministers (CoM) was created in 1926 when the Constitution of the state of Greater Lebanon was
promulgated. However, it was not until the end of the civil war and the ratification of the Taif accord that the role of the
council was notably strengthened and listed in the Constitution. The Council of Ministers is the main decision maker with
regards to mutual agreements, which provides a big influence over the procurement system.

Role and history il Current president: Headquarters:

Hassan Diab, Grand Serail, Beirut

® Following the end of the civil war and the ratification of the Ta'if accord, the executive - .
appointed in 2020

power shifted to the President to the Council.

e According to article 65 of the Constitution, the executive power is vested in the Council of
Ministers. The Council of Ministers convenes periodically and is presided by the President
of the Council of Ministers.

e The legal quorum for its convening is a two-thirds majority of its members to agree on
‘basic issues’ such as state budget, constitutional amendments, and long term
development plans amongst others. Council of ministers

e The approval of the Council of Ministers is needed for ministries to conclude mutual

agreements, outside of the cases enumerated by law.

s Oversight agencies are under the umbrella of the Council of Ministers: the Central Central Inspection Court of Accounts
Inspection (which includes the Central Tender Board), the Court of Accounts, the Higher
Disciplinary Council and the Civil Service Board.

Higher Disciplinary Council

Composition and leadership

® The Prime Minister presides over the Council of Ministers and is responsible for executing
governmental public policies. The Prime Minister convenes the Council of Ministers, and
elaborates its agenda.

SIREN
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Parliamentary Oversight and Investigation: a Rare Commodity

The parliament votes the budget and is the main recipient of the annual reports produced by the Court of Accounts and
the Central Inspection which can be used to enforce political accountability of the Cabinet or individual ministers. However,
its influence over public procurement is often curbed by political obstacles and widespread public spending outside the
regular budget.

Role and history 4 Current Speaker: Headquarters:
Nabih Berri, Downtown, Beirut
e The role and functions of the Parliament are observed in the internal bylaws dated elected in 1992
October 1994 and last amended in 2003. Seats in the Parliament are equally distributed
between Christians and Muslims, but elected by universal suffrage

e Two ordinary sessions are held every year where the budget is presented, including state
expenditures and revenues for the next year. The budget is voted item by item.

Speaker of

. : . . : : : Parliamen
e The oversight role of Parliament is also covered in its by-laws which stipulate the creation aria s

of special committees to conduct investigations. Nevertheless, there has not been any
serious effort to use this prerogative, whether in public procurement or other areas.

Depu
Spe%kteyr

Composition and leadership

e The Parliament consists of elected representatives whose number and election Lo e e
procedure are determined by the electoral law in effect. Decisions are taken by the Commissioner Commissioner Commissioner

majority of votes.

e There are two parliamentary committees which play a key role in oversight and accountability:
l.the Justice and Administration committee and
2.the Finance and Budget committee.
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The State Council: Overload and Underperformance

The State Council (SC), which was established by virtue of law no. 10434 of 14 June 1975, is currently the supreme
administrative jurisdiction in Lebanon. The Court is overloaded and has limited impact over procurement complaints and
appeals.

Role and history

The Lebanese administrative justice system is largely inspired by the French system. It is
worth noting that both systems are headed by State Councils, which have both advisory
and adjudicative roles.

The last amendments to the Statute of the State Council, by Act no. 227 of 31 May 2000,
provided for the establishment of first level administrative tribunals in each of the six
provinces of Lebanon, but this reform has yet to be implemented.

The State Council looks at administrative contracts which includes public procurement
contracts. It can cancel decisions, or grant indemnification in specific circumstances.
Summary measures may also be pronounced by the judge of summary proceedings
before the contract is awarded.

Composition and leadership

According to article 34 (3) of the Statute of the State Council, it is divided in seven
departments: the Council of cases, followed by six chambers: one administrative
chamber and five judicial. The President of the administrative chamber is the President
of the State Council; the Presidents of the five judicial chambers are members of the
State Council Bureau. The Council of cases is composed of the President of the State
Council (as president), the Presidents of the chambers, and three advisors chosen by the
President at the beginning of each judicial year.

SIREN

Current president: Headquarters:
2 FadiElias, appointed in Justice Palace, Beirut
2020

President of the
State Council

Vice president
(government
commissioner of
State Council)

President of judicial Presidents of the
inspectorate chambers
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A LIMITED SCOPE

AND INEFFECTIVE
PROCUREMENT AGENCY

The Central Tender Board suffers fromm numerous limitations on more
than one level, from scope to standards, means and resources.




The Central Tender Board Mission

Pursuant to the Tender Regulations, the Central Tender Board is entrusted with managing public

tenders, reviewing bidding documents and providing feedback and comments to the procuring
entities.

* The Tender Regulations set out the framework within which
the Central Tender Board functions and determines its role Plan

in relation to the procurement process. CTB unifies yearly procurement plans of

* The Central Tender Board publishes an annual administrations and publishes an annual plan.

procurement plan, which includes the procurement plans
of all administrations.
Advise
* The Central Tender Board also looks into the bidding .
documents of bids exceeding LBP 100,000,000 and gives CTB conducts an ossessment of bidding documents
non-binding feedback to the procuring authorities. for procurement transactions that exceed LBP
100,000,000 and gives the procuring authority non-

» The CTB carries out the procurement on behalf of Public binding feedback.

Administrations and over a certain threshold (100 million LBP),
which includes the thorough review of the bidding documents,
announcements, receipt of proposals and opening and

evaluation of tenders, until identification of the winning Evaluate and Carry Out

bidder. CTB conducts evaluation of bids and sends the result
» Within the Central Tender Board, a Central Tender Committee to the pro;:tjrlng ent'glty. CTBthn_tjuctts thebProcurement

based in Beirut conducts the evaluation of submitted bids Process of Iransactions pertaining o pubic

through a rotation of weekly commissions and communicates administrations, which exceed LBP 100,000,000.

the tender results to the procuring authority.
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« Limitation over size of procurement

The Central Tender Board mandatorily assesses bidding documents in relation
to transactions exceeding LBP 100,000,000 and conducts the procurement
process for those transactions. For the transactions below such amount, the
procuring entities are free to refrain from sending their bidding documents to
® ° the CTB, which is the current practice. Bid slicing to escape CTB
I_Im Ited scope control is a major issue. Ministers have been reported to resort to Requests for
Proposal, each amounting to less than LBP 100,000,000. Nonetheless, article 123
of the Public Accounting Law prohibits bid slicing. The expenditure controller
appointed by the Minister of Finance in relevant ministries must make sure that
no bid slicing is occurring. Evidence and metrics are not available given that
administrations do not always inform the CTB of the number and types of

The Central Tender Board suffers from

numerous limitations on many fronts and a

limited scope of work, which results in low transactions concluded. In fact, ministers mainly rely on the power granted to
them by virtue of the Public Accounting Law, whereby the competent authority
performance and biased practices. in charge of committing expenditures considers that the nature of concerned

works, equipment, and services justifies slicing.

« Limited jurisdiction over institutions

The provisions of the Tender Regulations are applicable to municipalities,
public institutions and autonomous agencies insofar as they do not
conflict with the latter's laws and regulations. In practice, municipalities
and Unions of Municipalities have their own procurement system
provided for in their own regulations.

The same applies to all public institutions which are considered as big
spenders, such as the Council for Development and Reconstruction and
the Council of the South. As such, numerous entities’ regulations allow
them to legally bypass Central Tender Board control .
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Chacun Pour Soi

Public institutions and autonomous agencies are supposed to conduct their procurement transactions through the Central Tender Board.
However, they may escape the Tender Regulations provisions if their own regulations allow them to do so. This is the case for most public
institutions and autonomous agencies, such as the Council for Development and Reconstruction, EDL, and the Lebanese University amongst

others. The same reasoning applies to municipalities and unions of municipalities. Municipalities Law no. 118/77 derogates from the Tender

Regulations provisions, given that it provides for the creation of a bidding commission for each municipality, thus conducting procurement
internally. Furthermore, the Tender Regulations clearly state that they are not applicable to the Ministry of National Defense, Security Forces,
and General Security Forces.

CENTRAL TENDER BOARD

SIREN

Full control Partial control Explicit No control

exclusion
Public Administrations v
Public Institutions v

—— N May escape if their
Municipalities and UoM — \/ ——] T~ own regulations allow
5"1‘”83“‘3 | them to do so
Autonomous agencies atleto |l v
Security and military agencies v
~

Explicit exclusion by

Tender Regulations
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Absence of
Standards

The absence of unified
standard bidding
documents further
exacerbates the existing
scattered practices across
procuring entities, and civil
servants entrusted with
public procurement
functions do not always
possess qualifications up to
the standards.

SIREN

» Absence of unified standard bidding documents

This absence complicates the procurement process, as civil servants across all public
administrations and institutions entrusted to prepare these bidding documents have no
standard references to which they can resort. This also threatens competition and limits the
entry of new service providers as bidding documents may be tailored to suit the qualifications

of a specific bidder. This ultimately increases the risk of collusion and corruption.

No requisite criteria for civil servants

The commissions responsible for evaluating bids are composed of civil servants from different
administrations, one of which represents the Ministry of Finance. The Tender Regulations do not
provide for a set of professional qualifications that the civil servants must meet, apart from
being civil servants of 3rd category at least. Pursuant to the Tender Regulations, the Central
Tender Board obtains, from different public administrations, lists of candidates which will form
the Central Tender Committee. The Central Tender Board President selects from these lists: (1)
presidents of commissions, (2) representatives of the Ministry of Finance, and (3) members of
commissions. The final selections are submitted to the Central Inspection Board for approval.
As such, there is a risk that those conducting the evaluation of bids do not possess the

necessary qualifications and/or expertise.
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Non Binding
Comments:
The Good, the
Bad and the
Ugly Examples

Following the review of bidding
documents by the Central Tender
Board, if any violations or absence of
necessary information are detected,
they are notified to the Central
Inspection and returned to the
procuring authority. The procuring
entity has to inform the Central Tender
Board of its decision within a period of
5 days and remains free to disregard
the comments. There are many
examples in Lebanese recent history
where political actors have taken
advantage of this weakness, ignoring
completely the Central Tender Board's
recommendations. Two examples
follow.
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ﬁ » Mechanical Inspection Centers (2015)

In complete contradiction with the Tender Regulations, the Council of Ministers had assigned the Central Tender
Board to conduct the tendering process provided that the bidding commission is formed of members appointed by
the Traffic Management Organization. This was the first time such measure is taken in the Central Tender Board's
history, and is a serious violation of its status. According to the Tender Regulations, bidding commissions are formed
by the Director General with the approval of the Central Inspection Board.

The CTB made several propositions to amend the special bidding documents, including the recommendation that
the bidding commission be exclusively formed by the lists approved by the Cl. The Council of Ministers completely
disregarded the CTB's feedback and requested that the Traffic Management Organization proceeds with the
procurement. This case illustrates the executive’s political grip on procurement, stripping the CTB of its already
limited prerogatives provided for by the tender regulations.

@ - Electricity Ships Request for Proposal (since 2012):

The development of the case is rather complex but may be summarized as follows. The period for submitting offers
was of three weeks, which was deemed too short for a procurement with this complexity. The CTB was only given 48
hours to study the bidding documents. The CTB submitted its review, which included reference to clauses that
restricted competition (there was only one bidder) and unreasonable delays to submit offers. However, the CTB
comments were not taken into account.

According to media sources, ships have cost the Lebanese state around USD 755,000,000 from 2012 until 2017.
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CTB:
Weaknesses
and
Strengths

To sum up, the Central
Tender Board exhibits a
number of strengths. But it
also has weaknesses and
legislative shortcomings
which constitute clear
symptoms of a failing
procurement system. The
current system is also
flawed by unnecessary
checks and delays in
relation to various
processes and
stakeholders.
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Strengths

Transparency

The Central Tender Board has an accessible website and publishes
yearly reports of its activities, in addition to the yearly procurement
plan.The CTB’s website is: www.ppma.gov.lb.

The CTB also publishes procurement notices and award results.

Works for procurement improvement

The Central Tender Board is active in preparing templates to
enhance internal work to the extent possible, such as the Unified
General Conditions, Declaration of Integrity, Price Template, Model
Special Conditions.

Opportunities

Public pressure
and support

Demonstrations of
October 17 with
demands for reform

and to fight corruption.

Increased scrutiny on
procurement, which is
considered by the
crushing majority as a
source of public funds
squandering.

Political
engagement

Political engagement
to fight corruption.

The ministerial
statement of the
current government
contains an
engagement to_
empower oversight
agencies and to Tight
corruption.

International
pressure and
support

International
community pressure
to launch reform
programs and fight
corruption.

International funding
to support the CTB
(such as the
Technical
Assistance Project
funded by the
European Union).

Weaknesses

Lack of Limited

human jurisdiction

resources

The CTB has  Municipalities, Unions of

only 6 civil Municipalities, and public
institutions do not refer to

servants, the CTB.

whereas the

law requires CTB only mandatorily

18. reviews bidding
documents for

Absence of  iansactions > LBP

unified 100,000,000,

standard and carries out the

biddin procurement on behalf of

documgents Public Administrations for

Threats

such fransactions.

No regulatory authority

Absence of a regulatory authority in Lebanon which unifies the
procurement framework and oversees the process. The Lebanese
procurement system suffers from a lack of standardization (e.g. no
standard unified general conditions).

Lack of transparency
The administrations do not always publish their annual plans and

budgets, which hinders the CTB's work.

Corruption

No binding
authority

While studying
the bidding
documents,
the CTB only
gives non-
binding
recommenda-
tions and the
procuring
authority
remains free
to decide on
the matter.

Unspecialized
Committees

CTB commit-
tees are not
chosen upon
predetermined
and relevant
professional
qualification

Administrations often slice bids 1o escape CTB oversight and refer to
mutual agreements to shortcut the competitive procurement

process.

Absence of a unified public procurement law.
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PARTIAL AUDIT AND

CONTRADICTING LAWS

Th t n looks at the limitations on th ope of key oversight
ttt




Central
Inspection:
Full or Partial
Oversight

The Central Inspection has a rather
wide jurisdiction, covering a large
array of public administrations and
institutions with some exceptions
applying to certain entities.
Interpretations of the law have been
diverse. Some political actors have
stated that Cl has no oversight over
ministers. The president of Cl stated
that it does not have political
oversight, but has full administrative
oversight over ministers who are
part of the public administration
hierarchy falling under its mandate.
Remains however the problem of the
institutions that are explicitly
excluded from its scope.
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According to some newspapers, late Prime Minister Rafic Hariri had sent, while in tenure, a letter to the Central Inspection
stating that it was not competent to investigate ministers and oversee their activities and actions, as they are not considered
civil servants, which raises questions of accountability given their pivotal role in public procurement.

As for public institutions, some exclude all Central Inspection intervention, while others limit it. For instance, CDR excludes it,
whereas OGERO is only subject to financial inspection. On the other hand, the Council of South is subject to full Cl oversight.

Regarding municipalities and unions of municipalities, their decision-making and executive powers are not subject to CI
oversight. This is the case of procurements less than LBP 30,000,000. Above such amount, the procurements is decided by the
gaemmagam and/or the mohafez depending on the amount.

The judiciary and security and military agencies are subject to a financial inspection only.

CENTRAL INSPECTION OVERSIGHT Full oversight Partial oversight*

Public Administrations v

Publicmstitutions v
Municipalities andoM . v
sudiciary v
security and military agencies v
civitservants v

*By partial oversight, it is meant that Cl oversight may be restricted to financial operations and activities, or to another
specific area. Partial oversight may also exclude a certain type of activities and decisions (e.g. decision-making and executive
powers of municipalities).
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